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pcrmissinn.' In addition. Ike Snpreaie ( lull! lias loiir.d lliiil males arc limited in their 
ahlily lo Nirden inlersaae commerce.' 

Powers of Ihe Federal Government 

Tlic|x>weii.il"lh:: l',:,iri :il i'.oi ,:r:inn-'il. niiile limin:;! :o i hose enumerated in Ihe 
Ci>:is1:hli:i-.!1. luuvheen hll,:r;-|vu:;l Nm.1[I v. m! liairrcaka l.:r!'.rpoU:nlialoicrla|i 

wiili siaieainhoriiy. Ru induce. Aniele 1. 5 S. IS provides iiuu "|i|tie Congress 
'.' 1' I lui' e i" c : . :i :.ke all :ms ■■ hii a ■.. 1 II:.' ncecss.i:A aial hii ..\ai mm^j 

i:HO l:\eenllOll :1k 1 li M c IVv.els :.i d al :illn : Vv. ei\ ■ emed !:• [Ili s L lillslikllieal 

ia [he (rOM'uimcii: ol Ik I 11 nee Sla.es. 1:1 !• Ilepaili ■ 1 ■-■ 1 1 L i:l Ul'lieci Uldeol." 

liaily in [he llisuir. -.'I .1 e < o is.- l li ". ■' 1. ilk' m:::ici ic C';ii 11 :i -liiiJ Hull 111 is i_kin-^ 
cnlarccs ralhcilka: nw.vs ll:c powcis i)l"Qingress. ! 

Congress has hiva.i lhar.cial power., including la.: pon cr to tax and .spend in 
order li> pay dchls am! crcvidc :'m Ihe cinunon dcl'cnsc ami general welfare of the 
United Sla^s.' Coi'.uvss .Il-n ksis lln po'i cr :■' hernm 1110 k' a ad In appropriate 
money from the United. Stale- Treamiry. 11 The parpnsts fur svhichCoiiiuesi may las 
anil spend are. U'ly [uoad ail' 1 a'c 111a ' i "i :e J 111. seep-.' ol ■illli'l eillinii'rali'd 

pimeas under ■.. 'i:. li : '. . i:-.i. s. r .. .1 la-.' ( ir 1..: 1 uine. f.'on>uess has in: 

power 10 iLiinlale "11:1 Ihe cenckd •'.el la re." '"..il aia\ onis lax and spend I'm dial 
puipose. 



lillllll 
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power of the new Cons n rimatily as a means ' facilitating trade and of 

reiki ii£ revenue.''' Whil,: I k- .'• iii-l ■ .I.-I..I -i - '.iv i i'i I 1 1'. : ih v.' < noslilulioo ;!ave 
loo much power lii I hi -.'.IitJ : -.i , .i\ii-i-.ti. I ho appaie nli J; I 001 raise sh:nil'iea:il 
i' 'i.Yli;ir^ in i ho j ■ 11 ~ nM'i' |ii.m i ... i. : i.lav 11, -i-Mi commerce. 2-1 

The Supreme t'.:i il ' i' .■! ik i ■ :.\ i.r c\: ^ i > e L ' i i'i 111 c Commerce 

Clause rc^lLivtK cai !• !!■ Mil I: is.: ii' id ion . I .1 hisMnoe, II ll J usliLL- 

Marshall wrote in 182-1 linn "die power 01 cr com meree ... is veiled in Congress as 
absolutely as il would he in .-. sinale gci eminent ...""and that "the influence which 
their constituents possess :il elections, arc ... Ilic sole res I rain is" on this power." 
However, the issue in mosl. if the car y Sup-cm,: I onrt en: r.icrcc Clause eases dealt 
not with the limits eft iirL'roiskiiial authority, hnl in. I he implied limitation of the 
Commerce Clause on a snic's ahility le rti'.ahiie commerce. 3 * 

II ha- been 'tie;:csii.-,l nut t '.■ 1 1 a. I.I.- l.'laii'e •I ' uli.l he restricted to 1I10 
regulation nl "-el iii-j ' -.i-. 1 : j. h..n.-- i -j j o I lii • po, 11 le "' Irl l.iot. much of the 
k'deia] legislation apiao 1 . e:l ol I:'. I:le Sa:::ei le Co-'.ill e:.l'; ill the 2C![h cental's did 




had CU'l'eded il powers LlrKlOl fie C 

^ i i l- lI ii- ca-cs. -uried the < 
a-sclled lll.ii C'nn!:lc-- lOLild 1101 ;M beyond dice ' 
channels of commerce. l2i rc sea la lion ol" ins 
rccLdalion oiccoadniic .nj-.L-. uicr, Ika: ■al'lcel' 



when he n Lopez spoke 

ripprovi nply of earlier oa-e- (ipl-.oklhii? km- ihai ivealaled intrastate credil 

I :ir-:l. linr -. iv- :il 1:1 !!• I i r. i\:;|-.- •!. :|ili, ■. ;i k la ■ ,■ - , .licri'la I. . : Hi, iM.:a: 

guests. The Conn also recognised that while sonic hiiraslaie activities may b. 

llierltsebes ha' a ii lib i:il .■. led oa c-.c. 1 1 i.n.a lacsc acli vines may be 

consiilalioila] ]IThcir:c;(iikili;ii: is an e.iciiliai |i;a! nl'i. larcer ccoaoniic rcealaiorv 
scheme. Thus, llle Conn cicii a|>raa :\] uiial liai '-.een perceived as one of ili mosl 
eipansive rulings. WirLmi v. I'i'IIimml which showed ihc regulation of the 
production and coTiMciipli.in of wheal lor home con sumption. >J 

The Court in lupe:. (omul, however, that ihe finn-Free School Zone; Act fell 
into none of :he ill : co (.ccia'- ic- -c: '-.n ah" 1 , c k held Ilea a :• ma a regulation of 

channels nr'ciHi'ovnc 1.1 • \ a. i..-. • uaiiv i-.sio ic iummerce. final ly. 

iis effect on inter -(..ic co limerce w a- loirid i" he :•»:■ reiiv. ed to he "substantial." 
The Coutt Hilled dial 111. 1 Ciuik.ii.l a. In i' . :...-C"i a: c.i k in '(11001. ileilllec h; 
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In Morrison, [he Court cvakialcd wanker 12 k.S.C. 6 IMS], which provides 
j federal pri v il'.t- ri gbi l ol ' jt : k 11 1 I'm i kliniM.|crndci-ri:o::valcd violence, was wilhin 
Ihe rKiwcrrifConirrc-i. Ic laiacl under liu: ( cmnerccClaii-e. I:i Morrison, the victim 
of an alleged rape hivuisll s.i i ,-.::r,l :f.e dkred rr.nis:. ari'iiin!; thai 111 is portion of 
Ihe act was viistaiiiahk: hreansc il addressed aiamlh-i lliat -uhilaalially affeel 
mlerstale commerce.'' The Conn, however, amed lhal unlike tradhim'.al stalules 
:\i-cd ■'] dv LiimriX'iee r auv. :he LKli v n\ 11 i|iie'liiiii lud nolliln^ ii: ik' ■■.ill 
commerce oi nneeouuine enie- p -i'c. I Ins-i-jini lad hce a rreidcprc inn 'I;- in 
.ad lie-c ll;c <.':■!. I le.rll \ iI'l I 1 ' . i i : .1 ..! ii" .ei "■ . I al I i uder Ihe .iire^l.i 'k' 
erilceor; i'f km - L:lnl "'.il"!.. ■ i ". ■ : . 1 1 ■■ ..I ii: Liai r ici er . lie .n dc-Kiiie aeli.ilv useli 
niuslgcncrallv be economic or commercial. ' ' Ascender modeled violence joe si iol 




'■ I he ie.[iE h eme ill drill .1 commerce ehiu-o r.vu I ; il : . i II :n l l. ie m c.iinrnerLijI llisheeil 

iniluelllijl ill a ninriher .il -nh.e:|iienl • i:il.: :>rcl:l inn eases. Ill Junes V. United 
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Wirhiril hcle Ckvivj'.:, ison'A rcer.late mi ..inly la.: v. heal -;ild into com merec. 
hut also wheal retained I'er e.ir.iiimpiini: una l':irn. ,,J TlicConrl did soon the theory 
that the while the impacl of ■.vln:;il eoiisinicd en I lie lam: on inlerslatc commerce 
might be trivial, il was VL'.nifii v. lie-i c.imhincil ivith wheal I'nini other farmers 



Congress 's commeice power because Congress had a rational basis to dete 
production ol acommnoiv, nearl lo- ko.ne o.ui..ar-ption. be il "lioat or r 
could have a substantia ,■ fvi i ..,| T I. , i.leenand. hi addition, because f 
the use of medical aiari. uuia enuld unoereui enforcement of the C 
Snl^l.-.iiees Ae:. ll:e Cotrl I'eiad laal .he apphea.ui: t this ease was within 
Congress' -> :iul:K>i ily to "leakc a.! I '. v. ku i .'i:.II he le.csx.iv and piepcr""' ' :;i 
effecluale Its powers. 

The Fourteenth Amendment 

equal protection of the laws. Section 5 provides that Congress has the power to 

The Pou net' mil Aiieiidrk-ii rep relented .1 mc 111lie.un shift of power in the 
11.111011 s federal system. I mil the p.i-^i.ue ol ihe I ...11 teeillil A UK' 1 Id :1 lent. Ilk' 
Coil St tin don was hie i.e. Ir e.:jhh,l:iie lie |ne.ei . are I mirations of Ihe federal 
Government. Hmveiet. ihe ai readme up... v. ir i.i.e' a :ei tlie Civil War (the 
Thirteenth/- 1 Fourteenth, ami fltteei.lh" 1 A 11 lead 11 tent-;., dm inalica Ily altered this 
regime. Passage of tkcic amendment. siihjcclcd a wale's control over its own 
citi/cnuo oversight he cnlicrllic l aocra: jiid-.ciai ver ( oiibi css. The most significant 
impacl of Ihe Foiirleemh Aaieinhiea: iias heen lis iniplcmcnlalion by the federal 
eonrls. as ^tale leei-l.euu- v ;inii m. . ■ -.1 aia-. i..r t . 1 !■■ ■. ■..kite', due proeess or 

equal pruieetioii I Pn'e 1 . er. t \ -ji e-.-- ia- al-;> -.e 1 1 e'er. ise if poiuv under Ihe 

I '01: nee 11 1I1 Amerd-nen: ;;i add re" i-Mie- -i.eli .1- •"M'.e ichh an.: peiiee brum il? . 



The scope [>l Congress 1 , pimtr miikr Si of Ihc I : ou it lc m h Amcmlmcnl. 
that 5S of the FouneenUi Amendment autto izedl m n ss not just to enforce the 

1965 that harr*:ii. on of EogM] iteracj equip nentato^ra™wbohad 




rights protected under tb Fou ta ill \i « i iei : his is liue even if a court would 
no: Nil .-. iiiiALilcliiirJ • iiil.-.LKir lo li;:.c iicou icil. lii '.ill •'. lull I k 1 ll'i -.n . i.p::LiiiLM 
Lu lui.c done 'MiM'i -ce.i il .'i f. :'i:il (."■-- i.lj .■•■.:ihh-. i : : ;ilii:inl :\lsis I'':- .'. In Ilk 1 
III. I... ...a i icec s sn I l - ki priuccl j I':h.iuvi::Ii Amendment right. 

Subsequent Supremo Court liisls. bonovcr. havL' limited the reach of 
Katzenhach. In Urrgtitt r. Mi'rhrll." Mil' Conn sln.c'. Moien a icon ire mem thai Ihc 
voting age be lowered lo lii I'm- .Ink' Liccliiins. In prnbibiling Congress from 
dictating the voting age lor siaie did ions. :i splintered Court appears to have 

'u I iixl I10d CmiLIO'-'' prn'OI to p..'- U" - l:.i: p .'I'...' f.i neei ill V I re II ill I1L' III li^lll- 

...lu !'•! -■ilk 1 i.-:" i'. fi ; ii-iLiled I ii 1 .if lo. .'I (oi::il-^ 1" L'Mi-kl II; m. : -sii I i -. -_■ 

OOiller.luf llkis*.' liel'!-. I S-'Lir -nil- ml.i ::io:l.10'.I clll-^ I. illk'l feillieeikl] 
A me ml :11cm. Ilk 1 1 :m:l I mini Mm: C'.neic-- nllciipniL Hi clcatc. lilllier Llklil 
p:olccl. [■'iiiirk'ciiM: Anicnduiem rights. 

More recently, in the case of I'hri", r. ( 'i'a t;f llivnte.'' Ll:c Court struck dmm 
nil Religious FiLLdoin Rcsl,;r.i:..ui Ali : RTRA i ;is he; ■.mil Mr iiulhiirily oi Congress 
under Si ol' tl:i' I : niineer1h Amc'idmcd fur many yo.ii- prior lo Mil' passage ol' 
RFRA. a law ol' !!L'k' "J I iipp i.vili:. i.Airii-'r .' I I.- hoc cMTii-c ni lelijlioik 10 hi' 
i'..iisi-101'l ivilh Ilk livoli'in i: l I A. r. i-o ( l.i .i-i i -I i ho \ \\ \\ Arii'r.il.iioiik had in hi' 
justified by a com pi' I in;: .iou'riui'.i.iml iiui'im However, in the 1990 case of 
Oregon Smith"' \Ui- Con:i :iad loncied Mils i-Uii ,cl;'.nL. The i'mrlAcase involved 
iiiLinbLi- 'if [lie \.i::.c A. i.'i i.:ii Cf.r i .1 ■■. I.- ■■■ Lie M.'i.ieM .iiicmpleviucnl benelils 
ulieii thcyhisl rbeir juh. lor :iin i:ig .islM |e;i:!e di.r.rg .: ichgiiius ceremony. Tile 
.v,/:/. ,:i..' felM Mi. il rem.:! lc ie-..l.;. .ippli.:ihk ,:i:i;. he applied Lo rciiuious 
practices even if Ihe lira is mil -iippnr,:.l by n npefins; loi Li nmcnuil imcresl. 
RFRA. in response, was an alicm.il by i oniuti- IooiliIiuti Ihe Smith ass, and to 
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The church chad en tie. I i h ioning deciaira under RFEA. The Supreme Conn 




and the la «■ adopted k: dial cad. ]'i:i instance Ilia Conn's decision in Kairmba h \: 
" ■■ ..»' I ■ I " i 1 I ■ i i i i I !■ 'I- ■ i ■ ill .lol 'I 

11:1 -. i -1 1 1 h I " lade II .il Ml,- use .il l eu In I.: ■■ . . :l :■. I. I I p - ioa :'i .i:\ ;!K:'..I : -i in? 

iv i .- : i . ' I . I- !'.,■! i ' a id an una- a: 1 , til-' i.- .11 li;ii I'or I h;i :i tr totem vine:!' a 

problem. RFRA was seen h> the (etui a-. ,m utieniai In (.';ir;iess to overturn an 

Uilpopilku SlipiCIIIC I '.'trl tkYM.a\ J IC kl'S h'S tl-cd " I 110 1 l c HICILOl llllcgcd Hill l]l 

k: icligi" a. In I i .i.hei i.iv ■ i-.ul ■ i n- -ii.il :.nl I' .a' cea . . I iur - ul' all r. pa v 
Cloiiseq tie inly, the Conn kiitnd Kk'KA to he a:i uverhroad response 10 a relatively 
nonejtislem problem. 

Tin- -rape «!' Ihc c:i:'o:-ccinciil powci nntici s .s ..il' titc kouilcenth Amendment 
also hns become important In oasci where tl'.c ( oar ha- lonnd Iliai Congress has 
oveneaclied its ptiwci under other provision ol' die fon si it tn ion, or is limited by 
some ::!'•■. -io a dieici:: k'ui iii-:iuc.\ ■ i-cu^eo t detail "cluw . die Si.prciiie 

Coail has held that ti c l ie c uk \ , v -n. h i ..■ i. :n - .■nicn m- nun it' iieneiniK 

pioh ihii itK'i '. iCatiK I n a i •! i mi 'Lao - 1 1 a • i : i|n.' -■ c itici Icticia kits ."" I lowevei. the 

Supiemc (.'oar I has also he c Ll at (.'ot:ic-.^ a ' ■ ■ -ijii"..- ^k.:c -ot cteigil all amnio 

under (he Fouriccnlli Amendment." This means thai in many cases, litigant- suing 
stales will have to liud a [ 'inu lccntii Anicniliii am :\isisi'ct icticial legislation in order 
lo dd'eut an Eleventh Aniciiiinicnl (Ict'cnsc. I'm instance, a significant ainonnl ol' 
Icdeia] legislation isclcurh snpporlcti hv Ihc commerce clause, but it might nol be 
su pinned iiixlei Isocc.iiK. the t cur. .looiticti two cases diat illitstiatc die 
tiki' .lit 0s ul c-r. - I -I i a:- I .■■ II uvill I \ i cinlirc II :iula:'li \ l,a- -1 c!l lc:a'l. : .ii:ir. 

Ill ( '■'ili'Z? S e." I .■ :-- s H ■■■■■ ■ ^ / : ■■■ , ■': / r, i. j- , /■.',,'w,,if/r.i: I. ty.,'t:.'f 

Riurri. 1 ' the .Supreme (.'oa- i .■.UMtictcti .a: I I la I I pc. lii n suit kiotigluhy n New 
Jersey savings hunk iiiriiinv. die stale til' k'lotida. Ihc Nev. Jersey savings haul, liud 
dci eloped a patentee piogiau: uhere ledc. icnals could use a eeililiente ol deposit 
contract to save for college. Tie stale ol' i'lciida sol up a similar program, and the 
( olk'ec Savings lilllh - la. I d.-: i:l:i l,:l ..I .. ink: IV i .l. tu.l iltt .1.1 '0 1" 1 si nsj llildoi a 
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been brought agatasl sta .-■ intnelas 0; .-. rs HieCoi Iso noted that Congress 

constitutionally base! : ■. uh ... i i ui si iroceduresk place that wonld 

provide die necessary due pracosi fur paten: i.iiiuisiniioni by die stale to be 
challenged. Coosequa : j theCoun Fou ic u al the eierci ic ol SSof the Fourteenth 

states unless Con? ress also uu flu pi -,.t to eoaa il in t §5 of the Fourteenth 
Amendment. The av«jc' ( on-i kokl. Iniwoi cr. dim ,;:>c is n,u ;, suspect c la-s. and ihat 
Ihe provisions 01" the MICA far .i.ipii-od fie kind el' pr; i K vl ions dial would he 
afforded such a class uncer tin' l-'nutoenli lnicndn'i-:u. further, die Court found 
that an analysis ol Cune:css's at 1 ho ' Ice • :.lc pi .:p !■ fi.uc.div irldt-i - scetiun 
requited an cvainiuuLi'i I Ik 1 Il-.j •'..If. .■ I I - 1 le . olc ii il- ■■■ hv.-lh^i die remedies 
ptuiidcd were p]ii]i|'ili;ii:.i:.ii:dL-oiiL-| LiL-i:l !.■ Ihe | ■:o':-.K i n. A it-view by Ihe Court of 
l:ic A 151: A lcsdskc'ivc iccuid loiinc in: ciidcncc ol n |ul[Lui !i of slate ta) verm items 
discriminating against employees on die l-asis iil'aac. <"cn-c;jia.-ntly. the Court held 
that n siaic could not be liable lor damages under the Al if. V. 

Similarly. Ihe application of Title I ill' die Americans with Disabilities Act 
tADAi to slates was cuiis:dcied in the ease of the tinunl 'Trustees •: Garrett," 1 
acti T u ill -inula- lO'iill In die Conn ci a't alcd ii lcthcl liiu plain: 

I.', I i'Ii 'I ' .' Il . n i. I " III I I. I ill'. 1 ! .i a . , I.' 

under treatment for cancer. I:ic oilier foi :is!hi:ni a:id sleep apnea. Alllietigli disability 
is not a suspect class and luLisoisciinmiali.u: is cvcf.iulcd -.mile: a rational basis lest, 
lac Coup had previous' y sln v. i: kcicli:cncd icnihvio. le indiiirary discrimination 
againsl I he disabled." 1 fairdicr.i oncrc.siiad made .tinsl;i:ilial I i:idi lies regarding Ilic 
pervasiveness ill" suck di-i'i i ninatiiin. I lov.ever. iko .M:preme 1 ourl declined lo 
considered idencc ofdi-viiiiiiin- i - 1 'j. .- ill, - 11. pro il. or f.ioal jinvernmiuil. 

and oismi^i'el ihe ovaii - if.: ■. Id i .■ do '.::iv- • .i:ili -ci Wo rise 10 tile level 

ofi'iin.iilulion-dK ' ■nalmral" dis,' i nina: on Uli liilloli . die t.'iil.i! -ojno dun no 

pattern of unconstitutional sane disci i- a::on against tlie disabled had been 

established, and lb til the application ol die .ADA a as inn a pru pot Initiate response to 
any paitcni thai might exist. 

However, the Conn reached a di:'fere:il ceiiehisi.ui in the case of M'Wlrfo 
neltiiivnem iifHtmuai R.r;tnnm r. )l:bh,:" In I In: Hiiib., L:asc. an employee of Ihe 
Nevada lie pa rim cm of Human Keitjurees had a dispute with the Department 




milyand Medical Leave 



eilablislses ;] MjliiLKTI lal-i- I'.." ;i federal .ML\ dial dee- iol appear to have a 
CL'ilslLluti'iiini Im-i - e ace 'i' I I.' I '■ 'i - 1 1 . ". I L I ■ 'I i . f'o: in.|..i:ec. ill Unht'd Stent:.' l-. 
Morii.:'!!.'" discussed inc ioaslv. "' the Ciaa: uaaid Lh;-1 CiMiatcss. ia creating il 
ledcra] private right L>:'acla'rifL>i i lLLiiiisLil'iiciiilci-.in'livi led viiilcace. had exceeded 
ilf- authority under the Commerce ('fuse. (\:iiic:|Lcmly. die plaintiff in that case 
made the alternate arsnmiar.l I hat Ike federal pi vale rijlil ol nation touldhe sustained 
under S 5 of die Fourteenth Amendment. 

This argument. bov aver, suffered from hen mt;or defects. First, the Court has 
lena liekl that llie I 'on teendi Ai leixio.Ti id.'. C'Viarcss '■.ill Ilk' liliiIioiiIl 111 
il' a Li late state, hat not i nd. vidLeik'^ lr I/,. hu^cer. the ci.al ca.e had been 
:'-0ueliL aa.utls: the nl ■ all ..U j .■■il J a - I ..' l .■renecd in Li e urease, file plainulf 
attempted in avoal tin- i'"l:'ein !■■■ j m.i i a i i.i: it.cie • pervasive bias ill various 
slalc iusliccsyuciusaaaiiisl vied its l::'mci:(Icl- unrivaled l iolente. and that providing 
a federal private risdu of action \v;;i :ia arpmprialc means to rcmciiy this "stale 



However, the Conn il eciial :lii -. ar;'.i ri.-i-i. titdiin' ilnn die reitiedL did nut 

ivieel the Ciiy /<] '<.■,"■.■ a .1 n ■..■ i: i'.'i l\ ar.l pr;i|...- mIiil to ill e injury to he 

i' ■'' l 1 " remedied li i-. i - 11 1- I-.' Ifell cad." " hccaise In' i'liIl'ili 

I'll Late liL?lll 01 nclimi . I 1\d :n I I.- :iIl. ...I;- if-L i 'lina'ory acta'ils by stale 

officials, but was iav.ea.. -. i ecLiI ac.tiv ti e i i.I l 1.I1 .1 L ia..Li:aj in the violence 
itself, the Court found tlir.i die action could 1101 he supi'uited by reference 10 the 
f'.n riceu'li Amendment.^ 
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licenses, was substanlivc i^j y I l 1 : 1 1 i c :-zi . mil commandeering, [n lhal case, the Court 
found that the state was net hcing direct.:.: on how 10 rcgnlalo Ms citizens, but rather 
on how to treat inlornunion :1m: ha;l been elicited Item liiosc citizens. However, 
because the regulation aficcicd hod: sM:c i'.oi erin:ems an.: ruivatc resellers of such 
information, iho Conn 'csci'cd tin iiucliuii a- ..I i-.' the i- :t law, which only 
re aid ate: -talc aom incs. .'i:n .1 ho con-iani'MiaUs suspect. 

Eleventh Amendmeni and Stale Sovereign Immunity 

I lie Lle'eiltl: Ai ici.. ' i. 1 ! I ..i ll v . .'il icii i- ii i'.ii i:' |'-:i. i^e ar.o\:ull|]leor 
I'll' complicated 1 1 1 : c I uc : ' 1 ' i 'c.v. .vi- lie p. ..I ii- I... en online Hi. tile stale, 
aikl :iie indi.iduul. f lic I'.mc is^uc :.■ I'. 1 a. . ic-.td leie i^ the c.steill Hi which 
individuals can sac a. slalc.mocr I'cdcinl Ian ." 1 The answcr::i this question mayvury 
based on a number ol' factors, including wlial law the sei: is being lnouglit under, 
whether the stale has taken acli.in in make itself amenable lo such law, and what 
leael' is iving .sought. 

The slai'lim: |"iiii '"' -u.l' .: il -e !•- mi i- u-.iud. if, I .Icsenlh Amendment. 
The Ele venth A monilnitiiit road-, as l'olkitti:~Tlii' Judicial power of the United States 
'hall nol be eon sti tied to extend In an\ mi it in lav. in equity, emu nic need or 
proscculed ueai ns: . uie e.| ll:et' idled Salle.:-;. < , i.:.-en-::i' :u:r.:her. Stale." The actual 
lest ol' the Amendment appears to he dm: led to ptci em i nc cili/cus IVotn bringing 
diversity cases against slates in federal courts. However, die .Supremo Court has 

cjipundcdtbcconccplc.l'jliilc ■■.'■. cicigi: ■ muiuiiin lo reach eh further Ihan the le\ I 

of the amendment. 

The Fitcventh Anuai.in.a-I. die l asl Lnendaicul In :he t 'onslitiili.in alter Ihe 
adoption of the Bill nt'Risihis. was passed a. :, respon..i in the case ol' Chi./mlm v. 
tic.'^erir. ' hllilleil iilL l' ui:. 1 ! the n. ' -ai'- i n li e 1 '-. ■ 1 1 ^ 1 1 . i. : ■ : ■ i ■ . a riumherof cili'Cils 
I'iIclI cast's in federal ecu ; ...cm •! .laic. ' > i .' 1 " .1 e . .' I '■'.■.'' o^i'iir. was a iliversily 
suil filed by Iwi: ci n/ei . ■ U :-i".ilf t'u"l i .. ..cauM ::ic Stale Li:'<icurgia lu recover a 
Revolutionary War dchl. In Ciihlmim. lile .Supreme Coat I noled that Article [II of 
Ihc Constitution spec ii'L ade ci ;ii:ls ll:c I j.:oi ;f .■.ur. ls di vei silv iurisdiclinn over suits 
"between a State and cili/ens ol' anolher Stale. '' '■ Thus. Ihc Court held that this 
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resull hems; die 1 -de s cud i Aieendmanl. The an:ciidmrnl ensured lhal a c 
stale could hoi sue aiio: i.a- .i - i, i i r„l, : .| - n. — i-i oilier w unk, a citk 
^uo under federal lI !■■ i i iih. -.u a slate's permission. 

I k.'.cse . c ar il : z_- 1 lie I ■_- 111- Ariel si ller; ".as |'..'-eo. .. rn.l 
were Hied againsi slalcs by private cki/ens. ssiik juriMjLclii.il basri 
qacstion rather Itiun di'cisi.'. . I :i.k-r l Ins reasoning. il"a citizen Dl" a s 
or licrovs-n slate in I'^LcmiI li'iiil Ike prolnhilion of the Eli 
mil apply. Consequently, lor n niuLihcr .11' years ;U'Lur I □ 1 u passage of [hi; Eleventh 
Amendment, this type nt'ease ssas er.ici-iaineo :ss 1 In- kvrral maris. However, this 
linsi 01' cassis is as oaiisxi by [hsi aa-a oi ' H„/i< '.. ti'Hisiitiiu." 1 

In Hiw.s I-. /.'/if'i.avi,'. I lie < 1 in- ■ : ,:. .1 I'.,- . 1 i:,i, ; : ir, a -.linn nl'lha kleienlfi 
■\i:]cr.d-]icul I hi li L ndo'sec die ("".ill Li: nose :'C's'ilo. Ike liieial le.vl ii[' lliai 

aaiieu.hucil. I.' i;Li iIk- lease ;j ol I le ( on I. I le klc eiilh \i:i;iktilti ■■ a' r"l 

-■■ :i i:l 1 .ai :a:iaucrierl I" the -: ■ 1 1 u I s|-|ie:a:c .■ the I '■'iKir.uli.a-. lis 11 an 

attempt to overturn a -pix ilk- .-Liar! decision 1:1a! had niisinlcipielcd 111 is s [rue lu re. 
Accordiiiglolhiiiliiici'l'raLiviiLiLia.llickkivaibAiiiaii.LiLijriliiii-nol an amendment, 
bin a rcstoralion 1-:' I lie original conMi rational design. 

Ultimately, the issue hal'iuc Mil: ('our! in Hum r. hvinitmn and in subsequent 
cases svas not the klei emli Vici'dir, at. at if.- i'-ue of -laie sovercian imniuniiy. 
Stale sn'eieian i nun anil -, nseaas ilia: a oak' nu-1 censer I 10 I".' sued in itsO't n ctilill 
system. This- concept is based o i ear ; I aebsli la... ■.. ach an:' ided lIilii die Cross n 
could not be sued 111 I 1 ^1 •! a: n u- " ihcui Is rursei'i Ilia doctrine nl sovereign 

of [he Constitution, I 11 the . ii a- -. 11 igs bj the 1. uncting fathers seemed to 
support the concept. ' Thus. Lhe issue before [lie C.:[.rl in I Luis was whether the 
gram of jurisdiction 10 federal eoiel. unocr Arliele III .if Ike Constitution hiid 
abrogatsisl sialc so.erei L'.n immimily. The ( ear: f.n a. I t I A-ii. I.- II d'.l i:. i 
have this effect. 

Although the fYmiv Ciiui! answered the issue ofsi helaar adoption of Article 111 
ol Ilia Constitution had ■.■.u'.cd • -.aic so'.cie-.e i i: 11 nanus 11 federal conns. i[ left a 
ii.uri-ei "k aesVA'iis air.iis'.e-eil I '01 111 'la i.e. [he qucLicii •'. helhe- lhe:e .a a 
any instances whe:e Congress could, hs slalulc. abrogate a stale's sovereign 
iitluuuiilv. sil [hut a cf.i/cu corkl sec a slate .rioer feileial la's. In Si iuimih' Tii'\' el" 
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without per™ ssi >r i I in i i the literal teitof the 




S.-iiilh (.'ai'ilina. iMii:, n.:i !:■ 'h I ilv |it ni;i: ;■. p.ii | i:-.- ..1 1. 1.- .ti.k.' was l"t>r *!amhlinj:. 
TlieCI-ui5eshi|)C0:ll|i.;:l;- V aliu ri.' > : ■. : ,i .. Ill, d jelaim i'. i li die r«loial VUll iri me 

<.'■' lissiiai MMC: j llv.. Soa.l ih in I ■ : di^iiT.a.ued a.eain^L il in 

. ioLiii'iii i'l die Sin I'i- itj A.l I ' ane ^utjl::. 1. -i: lJ utile: dine-. lIlii ii.l^zl-s lot 

lass of profits. 1 - 1 'Hie I'.vi Ai. a. Ismeier. saeeesiiull;. mined lii dismiss die 

complainl. a:e-.i:i:g Ihal i'. u.is iiiCLi:isis:enl witi 13 1 lj h ill' si:. It s;>vereie:i 



In reviewing die ease. 1he I ■nun :ir.:dni'.i/ed between l\:c fAlf's qunsi-jmlieinl 
|!ri)cee[iiii;:s:)ii[ln:i[lilini-..Lljii:iii'ial|iii'::.:.i:i'is'.i.ii r.ile iiiiliiiL'.lhal -|l|tie preeminent 
|AII |'iist' (il sulk- si:'en i|: I in in mi. ■• I. - aee" . M..ks tie dieinu tl'.ll isainsi'le-ll 
" illl llli'il slaiu^ as so* eiei&in eilliik'-.""' C1MIS.X aerlLl.. :1k 1 1. 01111 agreed -ll.il slate 
sovereign i mill anil; h.r- the IMC in- i :ai.i. hi. i ; j . .a lain.- claims made by a 
pti.ate ];atl> aeanlsl a ilia loon sen the Sla;e.' In di'seilt. Iil!v\^\ l-e . Justice Ureyer 
limed IhjLI agency !idi:i;iiivr;liiv pnveciiiiics :uc nul judicial -aucccditiss and dial 
thu iillimale cnl'oiccniciil o: sucli pricccdings in a conn is done hy die federal 
agency, ti) which stale sevcicign i. mummy docs mi! :;p:\y. Thus, while an agency 
remain capabe I urt icannoluse 



122S.Ct. 196(2002). 
I! ' 46 U.S.C. App. § 1701 (l«M*Supp.V). 
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invesiigakuy powers. 13 lo Jiisiicc ISrcycr. "|t|hc natural result is less 

agency flexibility, :i larger icikral nnrcaiicraey. less r'uir prn^edure. and potentially 
less effective law enforcement" 12 ' 

The Spending Clause 

[I should Ik noled in iivliii inil.Liuii-?,. :1k lak:™ I govern men I slill has the 
abililylniiiniLen«s[:il,-:v:i;ivii:i il['. : !ilri:i;::.iiisliii:li;iral;iri!ls,li.i'iissc£lahiive. 
One a I llie. more ii I e:.k '.k.; '.lie k'l ei'nl g"ei i inn c II i nn lilac SHIIC 

belinvinr is in impo-c co-ulmnr- ri ik- -.vn i -.'I ed.u'.i lies hy llie stales. 

Co Is idem - tile f .1 -e li 'i " '-.ii I ni ' .11 k - in "'■ ved In skies I" I'le federal gii' ci'nnk'i II. 
II' lep'e-.Th .1 -lllllllL.lll pn"CI '"I ("ink's '.:i ■■Mli-w i Hi lik'l . L 1 1 ■_' Mil I ■'. 
of grnnl conditioning enn involve waiter by llie sink's of Tenth and Eleventh 
Amendment rights. Iliese grnnl e.indilii'ns niny n.low ("one l ess to indirectly achieve 
col v.pl -.:u ice h> ii sl.ee in n wni I Inn amid :i.il he nehieved directly. 

The i|iies|i.vi hi <i h.'lliei ; *L;lk a;n I'.- i'\|.i n :l io perkum Mi refrain ileum 
certain actions was addrv..eii in no Sup renin (. ..hi i ease ol thtkmu v. OJf 3 ' 
Ir l'iiiia-e'* ei'.ukd me N.'.lh: in' Mn i ni.n I liin .:n-.: Aec A nerd noni "I 

]%4."' which di reeled llie SemeUi' nf I Van spun mi on io ■.'iiHinkl a peiceiuaae ol 
federal highway funds linn s.ulc- I I "hk i li e nee l.u pn: chase of alcohol was 
below 2 I years. Tlie Sink el Small llukoiu. 'Aliich pcrnillcd I 1 . 1 icar-oldsio purchase 
beer, brought suil arguing : 1 1 : . I liie I'us.iu iniulid c'cicisc ol' Congress' s puivcr 
under the Spending Cliiusc lo pioikic I'm l he 'gcncial vcifure."'" The Supreme 
Conn held thai, as the indiirel impii-ski'iini'such a =1 niiliud was di reeled low aid I tie 
general welfare n I' I he ccnnliy-. ii was n i nl id cvereiseofl nn.'.ress's. pending power. 

The Court nni.-.l Ihal tbi grant eonditkiii :li'l inn imp ie.ne an independent 

coilslilulioilill bill. i.e.. lie eiiinl i-.'ikl 1 d '.i I 1 kk|i re llie 'line 10 engage in nil 

inleiinslilnliiinel mil' il; f'uilhci. li e ennk nokd lli.i- ll:e ci'iull eoildiuoil was nol n 
violation id' llie lerfi AineiiLiinerl. "luel: cer.enfl' p-cculs Cureless :':om 



IM Justice Breyer noted In er this decision ip 1 erson cannot i i ■ iplai 





m.i . .i.i. ■. i 1 1 . 1 1 i. ii , .11 mm .1 . , I ■ .:■ ■. ii 

program* furiiVil uriil.T III.' A. I nil .1 Mi-:. \ .■ iiiv,-. .:' iK r. m.l : ml ii'iill iiniillirhily." IWtmjl 
u.m^ ^.fLiklll.L.^ iiili-.i i ■ ' ' I .''.'I .'Ii.!:'. |..|:J.|I'.-I • 1 1 1 1 .' • .1.'. .' | T. 1 1 M I'.. I L l.i 1 r'ur^i].-.. [.I. ;jl 247. 
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deference Hi Coii2irsi in eclcmiinhis; wlicdict :i grant condition relates 10 an 
I aide living federal ptosiair.. and ill is reeiiiicinenl docs a, a appear In have been of 
concern lo lower court- consiilcntis; eeaivet o:' .nvcioign immunity as a granl 



Conclusion 

It would appear dial ilw siaius in" ihe sialc in die ictleral syslem has been 

<Llcil:tdieiicd In i ccc u. Vipi cii v t.':a f. -.'| '!• Vi i;a the f. oiiil lias aol scaled 

kic!. die fedetul co\ c en .'• -. . 1 1 -■ - 1 . . i - . ■■ c i .11 isd _■ 1 1 . ■ 1 • 1 i l :l:ii 1 1 v. il lias 10 will e 

e. lent pi 0> en led lhee.vp.i-lvoiuil( 1 :iv-.-\-sp.-.M,a- ande: tile aimiiieree Clause and 
11 r.ci sO :il l ie I lau'.e.a' I 1 A ' icrdi re 11. I'lalci <: la- cc.acd a ■. ai ie.' ol ohslaeics 
as uj how these powers tan he e\eealeo. Iia'oiddinu Consiicss under the Tenlh 
Ajncndrnenl frorr. coimaanocciiug ll:e .talked l> of sla:e Icgislalivc and eiceutive 
branches, and limitinc die aiilliodly of (01121™ 10 abrogate state sovereign 
immunity. Ultimately, how eve t. ( 0:1a less :elai:is sieaificaat powcts 10 influence 
Mate liehai iot. such a- il i-..u ; t. 1 1.- .sp, i.a 1: ; la i-.-. a 1.1. unle- die Siiiiiiviiaey 
Clause. Conaross nui. ii.iuiie Jx 1 eiil:ai, n .■ir. t- lav. - i 1 both -tale ai'd fedeial 



